Cct ober 22, 2002

The Honor abl e Kat hl een A. Sheehy

Admi ni strative Law Judge

O fice of Adm nistrative Hearings
100 Washi ngton Square, Suite 1700
M nneapolis, M nnesota 554012138

Re: Amendnment of Environmental Quality Board Power Plant Siting Rul es
M nnesota Rul es chapter 4400

OAH Docket No. 58-2901-15002-1
Dear Judge Sheehy,

C.URE., Comunities United for Responsible Energy respectfully offers a
Reply to the conments so far received on chapter 4400. W regret that we were
unabl e to engage nore fully in your hearing and conment opportunities, due to
personal circunstance and timng. This rulemaking will affect generations of
M nnesot ans and hundreds of comunities in the course of its adninistration.
We appreciate the diligence of the parties and have followed the drafts and
comments, as best we could, with great interest. W trust that you wll

consi der our perspective & concerns in your deliberations, as you are able.

CURE IS acomunity based citizen's group in Southeast Goodhue County.
The group was founded to deal with NSP's 1995 application for an alternate

site for storage of nuclear waste fromPrairie Island in Florence Township

C.U R E comunities are Frontenac, Lake City, Redwi ng and surrounding rura
areas. We are neighbors to the Prairie Island Plant, approximtely 15 mles
downriver. The follow ng 3 paragraphs frane our involvenent to date.

GOODHUE COUNTY ALTERNATE SI TE MANDATE: The siting exercise proceeded under the
power plant siting rules, as mandated by Chapter 641, the 1994 "Prairie |sland
Bill". I was on the Environmental Quality Board Citizen's Site Advisory Task
Force, chaired the subcomrittee on |legislative and | egal review, and submtted
a report which was appended to the final report of the task force (1996). That
report included an exam nation of the vital interface between certificate of
need, siting procedures, and public participation

PPSA: C.U. R E. has renmined active in power plant siting issues, attending the
annual hearing and submtting conments regularly on related topics. W

foll owed the 2001 | egislative session closely as citizen advocates,
participating in virtually every venue throughout the session and conference
committee. We provided testinobny to the Senate in support of EQB s proposed

| anguage and have worked with M. Mtchell, along with the other parties,
during this rul emaking.

ENVI RONMENTAL REVI EW This year C.U. R E. represented a conmunity perspective
on the Special Advisory Conmittee to EQB on Environnental Review. In this
venue, we advocated for increased efficiency and equity in environnmenta
review through "UP FRONT" scoping & information devel opnent and early public
i nvol venent. The 25+ year record of the PPSA shows persistent thenes. These
are outlined in the excellent sunmary report (1983) of the Power Plant Siting



Advi sory Comrittee which served the EQB from @978-1983. The Conmittee
sumrari zed these issues; anmong them the need for early public involvenent in
both certificate of need and siting, issues of notice, timng, and neeting
formats. Their recomendati ons stressed the inportance of the interface
between certificate of need, siting and environnmental review Both commttee
menbers and i nsights cane directly fromthe routing struggles of the 70's
cited by MCEA

RULEMAKI NG PETITION: C.U. R E. initiated the petition for public hearing on
this rul emaking. This petition was signed by a nunber of citizen and public
Interest group representatives. The main issue named in that petition was the
exenption |l anguage in the proposed rule draft at 4400.0650. The inplications
of the certificate of need exenption | anguage in the 2001 bill (discussed by
the parties) was the subject of a great deal of discussion during the
Legi sl ati ve session.

| SSUES C. U.R E. WSHES TO ADDRESS: While MCEA and Sierra Club's comrents have
done an excellent job of addressing the exenption issue, the concerns about
4400. 0650, raised by the petition and by C.U R E. in conversations with M.
Mtchell, have not been alleviated by subsequent draft |anguage. | would Iike
to contribute to this discussion. W will have additional responses to
conments on related matters.

4400. 0650. EXEMPTI ONS. Background/ Context. C. U R E. read MCEA' s comrents with
great interest. They place the problem of the proposed exenptions in severa

i mportant contexts. In addition, C.U R E. would raise the specter of

Cunul ative Effects.

C.URE. finds the argunment conpelling that there is not a statutory basis for
the extent of these exenptions. In addition we are concerned that the
exenptions may, at worst, underm ne social and | egal foundations of
environnental |aw. And, at best, |eave the public w thout procedural recourse
forcing del ays and unreasonabl e expenditures of tinme and noney, by pressing
legitimate environmental concerns into the courts.

1) CUMULATI VE EFFECTS were identified by the E@ in its charge to the

Envi ronnent al Revi ew Speci al Advisory Conmittee, as one of its npst urgent

i ssues. The Committee made little real headway on the matter. Nevert hel ess,
the issue continues to dom nate EQB neeti ng agendas and public challenges to
proj ect proposals. One recent EQB neeting denonstrated precisely the points
rai sed by MCEA about exenption fromenvironmental review for a) capacity

i ncreases and b) the start up of a LEPGP that has been closed for sone tine.

This summer, a neighborhood group from St. Paul canme before the Board to
chal l enge the start up of a plant that had been closed for sonme tine on the
river front. They had 2 major concerns. First, the cunul ative effect of adding
the re-started plant's enmi ssions to those of other facilities nearby. Some of
these facilities were new since the shut down. Second, the nei ghborhood, with
grants and city devel opnent, interests had invested heavily in remaking the
waterfront district, the character of which would be drastically conprom sed
they clainmed, by allowing the plant to be restarted. Clearly, both

soci o-econom ¢ and material environnental considerations have changed
signficantly since the plant was | ast operated. Curul ative health effects have
not been evaluated. The proposed rule would provide no channel to address



t hese concerns. Yet under MEPA these are issues which fall under EQB' s
mandat e. And under MERA these citizens are obligated to act upon such
potential environnental effects.

The PPSA provides a framework by which to identify and eval uate potentia
signficant effects; it creates a channel, a tool, for the shared obligation to
act to protect the environnent & the public right to due process and
participation. The PPSA is Mnnesota's third environnmental |aw, as the court's
preface to the PEER decision elaborates. It's status is based upon the

under standi ng that the generation and transm ssion of electricity has, by its
nature, significant effects upon the environnent.

Al l owi ng these 'exenptions' will not change either the public inpulse or
obligation to act to protect the environment. It will not change the state's
obligation to consider the potential for significant and cunul ative effects or
the need to consider alternatives and mitigation under environnental law It
will sinply |eave citizens no recourse but the courts. And this will not
stream i ne the process.

CAPACI TY & OR EM SSI ONS STANDARD: Finally, we concur with the Departnent's
concern about using a capacity limt as the condition for exenptions, rather
than an emissions linmt. Capacity is primarily a factor of size, type and
timng. EQB' s responsibility for identifying and eval uating i medi ate and
cunul ative effects of em ssions nust not be surrendered. EQB' s March 13 draft
addresses this discrepancy nore effectively, under (then) section 0600. If
neither MCEA's nor Sierra Club's | anguage change recomrendati ons is acceptable
to EQB, perhaps this draft should be reevaluated on its nerits and ability to
bri dge the gap:

"The followi ng projects shall not be considered construction of a |arge

el ectric power generating plant or constructin of a high voltage transm ssion
line and may be constructed without a permit fromthe Environnental Quality
Boar d.

A. Equi pnent additions at an existing substation that do not require changes
to high voltage transm ssion |ines outside the substation and that do not
requi re expansion of the | and needed for the substation and do not involve an
i ncrease in the voltage.

B. Reconductoring of an existing high voltage transm ssion |ine on the
exi sting structures with no change in voltage and no change in right of way.

C. Modification of existing equiprment at an existing power plant site that
Results in additional power production capacity but which does not require any
expansion of the footprint of the plant and does not result in increased

di scharge or em ssion of pollutants, or environnentally signficant cumulative
effects [C.U R E. addition]

D. Start up of an existing large electric power generating plant that does not
i nvol ve a change in the fuel or an expansion of the footprint of the plant and
does not result in increased discharge or em ssion of pollutants, or
environnental |y signficant cunulative effects [C. U R E addition]



E. Mnor alterations to a LEPGP or a HVIL for which a pernit already exists.
M nor alterations shall be considered under part 4400.3800."

MAI NTENACE: "Routine or Emergency" Maintenance, should remain the nodifer for
mai nt enance or repair that is exenpted fromreview. In this case MCEA s
recommended | anguage does not satisfay C.U R E.'s specific concerns (bel ow,
but we do not know how to reply to the definitional issues. W do not fee
that the rationale in the SONAR for changing the EQB draft |anguage is sound
or reflective of statutory intent. "Routine or Emergency" should renmain the
nodi fier.

EXPRESS CONCERN FOR APPLI CATI ON OF EXEMPTI ONS TO PRAIRIE I SLAND. C.U RE. is
particularly concerned that the exenption | anguage not be constructed or
construed to all ow expansion of the dry cask facility or refurbi shnent of the
nucl ear power plant (such as steam generator replacenment) to evade

envi ronnental review. "Refurbishment" SHOULD NOT be exenpted fromreview.
C.URE."s objection to this exenption is grounded in analysis of Xcel's

I ntegrated Resource Plans and the inplications of the Certificate of Need
exenption in the 2001 | egislation.

It is a prime concern of the coalition of parties that signed the petition for
hearing that any significant change in the status of the nuclear facility
shoul d undergo econoni c and environnental review. This concern is hei ghtened
rather than resolved by the proposed exenptions. | regret that | do not know
how t o adequately address you on the matter at this tine.

NOTICE: C.U. R E. finds the conproni se | anguage recomended by MCEA at page 15,
under 4400. 0650, subpart 3 an inportant, if minor, concession to public
notice. W disagree with MCEA's prenmise that "the actions covered by this
notice provision are expected to be relatively mnor". And we strongly object
to MO s recommendation that the rules relieve failure to notice EQB of
activities under the proposed exenptions, of any prejudice. It is

i nappropriate to have no nechani sm what soever by which affected parties,

i ndi viduals, comrunities can be noticed of these initiatives.

STREAMLI NI NG GOALS AND EXEMPTIONS: In the old paradigm "stream ining" is
acconplished by a non-critical evaluation of the application, as little
informati on up front as possible, public engagenent constrained to nandated
hearing formats, and optim zing exenption opportunities. This strategy no

| onger works. The stakes are too high, the public is too invested and

i nformed. The diversion of resources into armed canps and | egal battles is a
luxury that we can no |longer afford. And the social capital we need to ensure
that we have an adequate energy infrastructure cannot be rebuilt using the
strategi es that have created a breakdown of public confidence fromWall Street
to Main Street. These are challenges that this rul emaki ng and inpl enentation
cannot avoi d.

RULEMAKI NG IS NOT PRI MARI LY A NEGOTI ATI ON OF "I NTERESTS": The 'streaniining'
goal of the 2001 | egislation was greatly influenced by utility concern for the
conpetitive pressures of deregulation and the need for transm ssion to support



bur geoni ng conpetitive, market transactions. Legislative deliberation was
shaped by several factors:

1) utility forecast clainms of energy shortages up to 6,000 MV by 2010, nuch
publicized by the nmedia in the wake of the California energy crisis; &

2) utility clainms that a history of unreasonabl e public opposition and

i nterm nabl e regul atory procedures were responsible for failures to
effectively route transmi ssion lines & generating facilities.

These premises were effectively challenged in Senate committee, respectively,
by the Departnent of Commerce and EQB staff. The DOC showed 2,000 MW shortf al
with alnost half already in the pipeline. But despite the 'reality checks
these heavily | obbied positions renmained influential through the session. The
utility planning group, MAPP |lowered its estimate to @3,500 just a week after
the cl ose of session.

In the mdst of these pressures, EQB' s proposed | egislative | anguage

changes to the PPSA sought to address decades of delay and conflict over
EXEMPTI ONS, and the conplexities of trying to address issues related to size
type and timing without the benefit of C/ Need proceedi ngs. Exenptions have
historically tended to create diversions that delay siting and routing and
perpetrate distrust, conflict and |legal action. C U R E. cannot see, given the
| evel of concern raised in these proceedi ngs, how the new set of exenptions in
the proposed rule will can avoid a sinmilar dynamc.

THE GOOD NEWS: EQB's initiative in drafting and distributing |anguage during
the |l egislative session was effective and admrable. M. Mtchell has been
vigorous and thorough in his efforts to get rules drafts & rational e (SONAR
drafts) before all interested persons. He has attenpted to draft a rule that
bal ances the need to ensure tinely review, to align project types and revi ew
requi renents proportionately and provi de due public process. Mst of the
weaknesses identified in the corments with which C.U RE. identifies, as we
proceed, can be alleviated by:

a) holding the rule to the standard of EQB's expertise and the purpose and
i ntent of environmental |aw,

b) avoiding the pitfalls of regulator as "interest" referree; and

c) nediating the crisis nentality of the 2001 session with a professiona
under st andi ng of the enduring issues.

PROCEDURE AND PUBLI C PROCESS: Process and public engagenent hazards will be
abated by setting standards in rule for UP FRONT, critical review of
applications, devel opment of information and tinely notice and constructive
early engagenent of the public. C U R E. disagrees vehenently with the SONAR
statement cited by MCEA at page 17, that "it is not in anybody's interest for
the chair to reject an application".

The EQ@B PPSAC and PPSA hearing participants have insisted for over 25 years
that the process would be MJCH i nproved if applications were critically
reviewed up front and not accepted until they were substantially, not sinply
procedural |y, conplete and ready for public scrutiny. This is a critica
stream ining juncture. Tinme and social capital is wasted when information is
not produced UP FRONT and rust be dragged out of the applicant.

The acceptance of an application is a pivotal act in deternmining the course of



a review. The scoping process is the critical exercise; C.U RE. concurs with
MCEA' s anal ysis. The chair & staff should utilize public coment to focus the
scope of review (throughout the rule), upon the issues of concern to
interested and affected nmenbers of the public, as well as those identified by
EQB, its agencies and the proposer. UP FRONT identification of issues is a
cruci al (new paradign) streanlining neasure, benefiting all parties.

PUBLI C POLICY: Finally, MCEA properly asserts that the exenption provisions
have the potential to underm ne 25 years of public policy requiring a
transition to nore environnmentally sound and sustai nabl e energy technol ogi es.
It is an express duty of E@B under 116C. 57, to advance and apply information
about new technol ogies to environmental review & consideration of alternatives
in siting and routing. This is a pivotal nmonment. Qur energy future hangs in
the balance. It is not the tine to widen the | oop holes that allow old
polluting technologies to continue to generate profits and benefits today, for
the few, and undeternined risks and costs for our future generations.

C.U R E. appreciates the good faith shown by the parties, the fine public
advocacy work of Sierra Club and MCEA, agency insights (we did not have access
to DNR s comments) and the climate of good will, diligence and cooperation
nodel ed by EQB staff in this rul emaeking. W | ook forward to your
recomendati ons.

Most respectfully yours,
Kri sten Ei de-Tol | ef son

Communities United for Responsible Energy
P. 0. Box 130

Front enac, M\ 55026

612- 331- 1430

1- 651-345- 5488

CC. <al an. m tchel | @mpl an. state. nm. us>,

<rebecca. woden@NR. STATE. M\. US>, <Dan. Medenbl i k@t ate. m. us>,
<tguerrero@indqui st.conm>, <DWeirens@mcounti es.org>, <djensen@mproject.org>,
<gwi | | c@rt n. org>, <Susan. Heffron@tate. m.us>, <bookhous@ro-ns. nnet>,

<Susan. Medhaug@t at e. m. us>, <pmaccabee@:i si.conp,

<j anes.r.al ders@cel energy. conm>, <panel a.jo.rasnussen@cel energy. conp,

<j ohnandl aur ar @ ahoo. conm>, <over| and@ edw ng. net >, <ayel i nk@art hlink. net >



